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TITLE OF CASE 


ATTORNEYS 


THE UNITED STATE? 


For U. S.: 


Frederick T. Davis. AUSA 


791-1941 



ed indictment 


y-7U |Tbe deft, (atty.present) waives reading of indictment and pleads Not Guilty. Deft. 


B.O .R. Bail extended to include the State of Florida. Suppression hearing held and 
concluded. Dec. Res. - KETZNER,J. 


- ]S— f it : ixed OPIKiON #41449 — Deft, moves to suppress as evidence stolen bonds discovered in 


- i_course of se arch of a car that vas seized in connection vith his arrest for havin g 

_I_stolen the car... - Defendants motion to suppress is granted - So ordered MBTZNER.J. 


- 3-74 Filed Govt .motion that deft.'s motion to suppress of evidence be reheard. 
























CLERK S rWYLB 


PLAINTIFF I DIFINDANT 


12-1Q-7L Filed Sefts. Answering Affidavit 


12-lQ-7li_ Zllsd QPIirEQN 7fUl550. . ♦ Governments notion for rehearing nf the grant-jpg r.f suppress 

_ motion is denied and the trial will be stayed until 1/6/75 to affordthc* go-veirrrmei 

an opportunity to file a notice of anneal from the granting olf notion to swQnres 3 

- ——- - -^-p---- 

_and the denial of this motion for a rehearing. So ordered, -i METZNER,J, 


12-17-74 ZAICE5C - Piled Notice of Appeal from the order filed 


iting! a motion to 


sunnress the contents of cektain attache case as evidence and also a ppeal s from the 
order of Judge Metzner, filed 12/9/7U denying motion. 
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UNKLL STATES DISTRICT COL FT 
SOUTHERN DISTRICT OP SEW YOKK 

w.M‘:KL STATES OP AMERICA 
- v - 

LOUIS ZAICEK, 

Defendant. 


x 




A 


3 


IKDICTHFNT 


S. 74 Cr. /Ojb 


CqUKT_0.<E 

The Grand Jury charges: 

Or, or about the 27th day of Decanter, 1972 1 r. the 

Southern District of «ew York, LOUIS ZAICKX, the defendant, 

did unlawfully, wilfully and knowingly have In his possession 

the contents of a cert&lr. letter aucressed to: 

'the State Street bank and Trust Co. 

225 T<*ranklin Street 
i>oston, Massachusetts C2101, 

tt> wit, two *5.000 3.20X State of New Hnapehlre General 

Obligation lienda , due October 1, 197S, an<l two 15,000 3 . 0 OX 

City or Jollln^afcrd, New Hampshire General Obligation bonds, 

lav. June 1. 1976. which had been stolen, taken, ewtbessled 

ctnd abstracter: frors and out of ar. authorized depository 

for tuiil Tiatter knowing the same to Itave been stolen, taker., 

antesr.led and abstracted. 


(Title lo. United States Coco, Section 1706.) 
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count two 

The Grand Jury further charges; 

Or. or about the 27th hay cf L'ecenter, 1972 
in the Southern District of New York, LOU If 7AICDK the 
defendant, did unlawfully, wilfully and knowingly have 
in his possession the contents of a certain letter 
-iddresseu to: 

The State Street dank and Irust Co. 

225 Prftnklin Street 

dcstor., ^aasachusette 02101, 

to wit, three $5,000 *.90X City of GoffMtowr., New 
i.anpahire General Obligation Bonds, due October 1, 192* 
which ha-i been stolen, taken, enbezzled and abstracted 
fror. ano out of an authorized depository for r.all 
natter knowing the sane to have been stolen, taken, 
embezzled and abstracted. 

(Title 16, bnlted Staten Code. Section 170b.) 

COUNT TIirLT. 

The Grand Jury further charges: 

In the month of Decenber, 1972, in the Southern 
district of ,.ew York, LOUIS ZAICuK. the defendant, unlaw¬ 
fully, wilfully, ana knowingly did transport lr. interstate 
commerce fror. Vermont to Valhalla, New York .a cctcr vehicle 
to wit, a 1972 Cadillac LI Dorado, vehicle Identification 
number 6L67S2Q*3563*. knowing the saute to have been atolen. 

(Title lu. United States Code, Section 2312). 


FOREMAN*"’ ■" PALL J. CURRAN 

Unltea States Attorney 








UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF N : W YORK 


UNITED STATES OF AMERK.A 


LOUIS ZAICEK, 


74 Cr 1036 


Defend .,nt, 


Before: 


HON. CHARLES M. METZNER, 


District Judge 


New York, N. Y. 
November 13, 1374 


- 10:30 a .m. 


Appearances 


PAUL J. CURRAN, Esq. 

United St'.es Attorney for the 
Southern District of New York 
BY: FREDERICK DAVIS, Esq. 

JAMES E. NESLAND, Esq. 

Assistant United States Attorneys 


19 , 

r 


LANNA, COPPOLA & J...SATO, tsqs. 

Attorneys or the Defendant 
BY: VINCENT W. LANNA, Esq. 


22 !; 
23 
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MR. DAVIS 
MR. LANNA 
THE COURT 


,; .e Government is ready 
Defendant is ready. 

Is Mr. Zaicek here? 


U 


U 


15 l! 

li 

16 


17 


„ !! 


18 

19 ;! 

20 
21 
22 
23 
21 
25 


MR. LANNA: \< s, sir. He just showed. 

THE CLERK: Mr. Lanna, do you have an application 
to make to the Court v;j th respect to this plea? 

MR. LANNA: V.s, I do. A few applications, if 
your Honor please. 

As your Honor well knows, the Government has 
brought in a superseding indictment — I have to get the 
number 

THE COURT: J',36. 

MR. LANNA: l!;36. -- which ostensibly replaces 

the information which was formerly filed before your Honor 
and which was marked back in September or October for trial 
today. 

An examination, of this indictment merely shows 
that it has incorporated the two counts from that information 
and has added a third count and that is a violation of 
Section 2312 of Title iQ of transporting a stolen car across 
state lines. 

The information which is included within that 
third count was known o the Government back in December of 


southern oist court REPORTERS. V S COURTHOUSE 





1972. A warrant was issued for the arrest of this 
defendant in October c-i: 197 3 . And I don't know why there 
was such a delay even at that rate. He was arrested in 
Kay of 1974 for an additional delay, for which I can give 
no explanation and about which we entered no auarrel at the 
time. 

We waived an indictment and permitted the Govern- ' 

I 

ment to move by way of information in August of 1974, and 

Government of oour.ie filed a notice that they were ready 

j 

to go to trial on that information as of 1 November; and, as < 
your Honor well knows, a trial date was fixed on this. 

I 

I cannot conceive of any reason why the Government 
has at this late stage, on the eve of trial practically — 

I t.iink, as I understand it, this superseding indictment 

l 

came down last week. : saw it for the first time yesterday, i 
Last week I was engager in a military tour at Fort Kr.ox, 
Kentucky. But, in any event., and I don't seek to adjourn 
-he trial of that information as to the first two counts 
c»nd I don t want to in any way have the record reflect that 
I an acceding to any delay in this case, but I am going to 
at this moment make an application before your Honor that 
unless the Government cun show — and I cannot conceive of 
how they can — the reason for violating the 3 ix-month rule 

| 

as to that third count I am going to move that that third 

southern dist , :t court reporters, u.s. courthouse 
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count be dismissed. 


THE COURT: How does it violate the six-month rule.' 

MR. LANNA: because the Government obviously has 
never filed any information or any indictment or any accusa¬ 
tory instrument as against this defendant. Suddenly they 
come in here with information they have had — 

THE COURT: That is not the six-morth rule, Mr. 
Lanna. The six-month ule moves from the time that the 
arrest on the charge is made. He wasn't charged with this. 

He is charged with it now. The six months on this charge 
starts to run from today. I gather it is not barred by the 
statute of limitations. 

MR. LANNA: No, it isn't barred by the statute, 

I am inclined to agree with your Honor. 

When this defendant was arrested on December 27, 
1972, by the witness whom I believe will be their star 
witness, using that terminology, a state trooper of New York 
State Police, he was arrested and charged in a lower court 
information with posset; ing a 3tolen vehicle. He was charged 
also with possessing stolen securities. 

So I think the. record should reflect that he was 
charged by that very police officer with that crime. 

THE COURT: hot in the federal court. 

MR. LANNA: hot in the federal court. But within a 
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16 

17 

18 
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20 
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*ew days thereafter ha was interviewed by investigators 
of the Federal Bureau „£ Investigation, and I an- sure they 
were armed with that. So I realise that we are being 
somewhat technical, bv.r that ip the situation. 

Now I am placed in a dilemma. 

TKL C0URT: An y other ground that you want to urge 
‘ or dismissing this indictment? 

MR. LANNA: well, I would move on the additional 
ground, except that unfortunately I believe the Supreme 
court has ruled against-, us a few years ago, that armed with 
this knowledge almost two years has expired since that time. 

But my purpose in not asking for an adjournment 
was that I didn't want to accede to any delay. On the other 
hand, I am caught between the proverbial problem of having 
to move forward now wish this third count. 

THi-. COURT: i will deny your motion to dismiss the 
superseuing indictment No. 1. I am prepared, if you are, 
to try the superseding indictment today. if you are not, 
i will put it over to December 16. Rut I will hear the 
motion to suppress, be . .use I assume that the motion to 
suppress v.-hich you have addressed to the original information 
would also be addressee, to the superseding indictment. 

MR. LANNA: Oh, yes, sir. I am prepared to move 

forward. 

THE COURT: ' . u have your choice new. You can go 
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6 

1 

1 

2 

forward on the superset ing indictment today to completion. 


3 

or we could put the trial off until December 16. 


4 

MR. J.ANNA: i think we will have to put it off. 

1 

5 

J 

i 

as much as it grieves me, it really does, but I feel I 

| 

6 

, 

would be doing an inju?uice to the defendant. 

7 

THE COURT: The trial will be 12/16 at 10 a.m. in 

8 

this courtroom, which is 1505, with requests to charge and 

9 

memoranda of law to be submitted by noon on December 9. 

10 H ow long will your case take, Mr. Davis? 

11 j 

| 

MR. DAVIS: Pardon me, your Honor? 

12 

' 

* THE COURT: How long will it take you to try this 

13 

case? 


14 

MR. DAVIS: i believe the trial would last two 


15 i 

days, your Honor. 


16 

THE COURT: The Government's case will take two 


17 

' 

days. 

18 

' 

MR. DAVIS: Vie Government's case will probably 

1 

19 

take a day and a half, maybe two days. More likely a day 

i 

20 

and a half. 


21 

MR. NESLAND: Probably, your Honor, by looking at 


22 

the trial book, I would expect that with picking a jury, with 


" : 

openings, summation, it will take a day and a half. I don't 


24 

think it will take over a day of testimony with the witnesses 


25 

THE COURT: < at is the Government. Now Mr. Lanna. 
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MR. LANNA: Well, certainly it would not exceed a 


3 

day, sir. 

! 

4 

THE COURT: < n other words, it is a two-day trial? 

1 

1 

i 

| 

5 

MR. NESLAND: I would think that would be a very 

1 

1 

i 

i 

(3 

\ good estimate. 

i 

1 

1 

MR. LANNA: 1 would think so. 

) 

i 

8 

ThE COURT: » 11 right. Because you get down to 


9 

too end of the year there, you know, and i need every dav 

I 

10 

' 

I can get to try a case*. 

| 

i 


MR. LANNA: if your Honor please, I have the same 

. 

12 

problem. Even today, just so your Honor is fully aware. 


13 

in addition to the arguments I have already advanced for 


14 

tne court I had to co-,a in here today, there is the reason 


15 

that several weeks ago I had a problem in a state court 


If) 

relative to this engagement, and I had to go before the 


17 

Appellate Division only ten days ago, and they acknowledged i 


18 

that this engagement before your Honor should have been 


.9 

honored. And of course I felt again in between, if I didn't j 


20 

1 

show, i wanted the record to indicate — 

1 


21 

|l 

THE COURT: 1 am going to put on the record the 


22 

castigation of the United States Attorney's office in the ! 


23 | 

case. To have a matter hanging around for this length of 


2-4 

t 

time and suddenly on eve of trial to dump a superseding 


25 

11 

indictment is unheard ft and there is no excuse for it. I 

i 


1 

i 

1 

1 

i 
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am now sitting around v.jth nothing to do for three days. 

Don't ever let it happen again. 

Now arraign L.,e defendant on this one. 

THE CLERK: n ' i- e United States of America vs. 

Louis Zaicek. 

Mr. Zaicek, would you state your full and complete 

name? 

THE DEFENDANT: Louis Zaicek. 

| 

TH_ C.,ERK. Louis Zaicek. And the gentleman who is 
standing on your right, Mr. Lanna, is he your attorney? 

THE DEFENDANT: Yes, he is. 

THE CLERK: N. Zaicek, do you waive the detailed 
reading of this indictment and plead not guilty? 

MR. LANNA: Ythe defendant does. 

THE COURT: Do you request bail on the original I 

charge? 

MR. DAVIS: H'i was released on his own recognizance | 
THE COURT: I assume we will have the same bail 

apply to the superseding indictment as applied to the original i 
indictment. 

I 

I 

MR. DAVIS: If it please your Honor. 

MR. LANNA: Thank you, sir. 

i 

If your Honor please, I don't know what the 
original bail provided . .■ to the geographical limitation. 
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i 

2 because I did not appear with him. 

3 THE COURT: It will be the normal limits of the 

4 Southern District of New York. 

: 

5 j 1 MR. LANNA: Well, assuming that is all they 

6 encompassed, may I ask that he also be permitted to travel 


to Florida, because he does have employment there. You have 


8 ij 

no 

objection to that, 

i take it? 

9 


THE COURT: 

Mr. Davis? 



MR. DAVIS: 

We have no objection, your Honor. 

11 


THE COURT: 

All right. 

12 


MR. LANNA: 

1 hank you, sir. 

13 


MR. DAVIS: 

Are we ready to proceed on the motion 

M 

to 

suppress, your Hone.? 

15 


THE COURT: 

ies. 

16 


MR. DAVIS: 

The Government calls George Johansen 

17 

as 

a witness. 



18 GEORGE L. JOHANSEN, called as a witness 

' 

19 by the Government, being first duly sworn, testified as 

4 

. 

20 i follows: 

21 THE COURT: You may proceed. 

22 DIRECT EXAMINATION 

23 BY MR. DAVIS: 

24 Q Mr. Johansen, by whom are you employed? 

25 A New York Staui Police. 
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Johansen - direct 10 

1 

2 


Q 

What is yout title and position there? 

3 

A 

Investigator. 

4 


Q 

Do you work in a specialized unit there? 

5 

1 

A 

Yes, sir. 

6 

1 

Q 

What is that unit? 

7 


A 

Auto theft investigations . 

8 


Q 

i 

What is your position in the auto theft investiga- 

9 

tion 

unit 

? 

| 

10 


A 

1 

I am the uniu coordinator. 

11 

1 

1 

Q 

1 

1 

How long have you been with the police deoartment? 

1 

12 


A 

Since June of 1967. 

13 


Q 

i 

How xong have you been in the auto theft investiga- 

14 

tion 

uni 

i 

15 


A 

Since June of. 1971. 

10 


Q 

Mr. Johansen, turning your attention to the month 

. 

17 

of September 1972, did you have occasion to talk telephonic- 

18 

ally 

with 

i 

a man named Martin Upmal? 

( 

13 



THE COURT: With whom? 

20 


Q 

i 

A man named Martin Upmal, U-p-m-a-1. 

21 



THE COURT: Yes? 

22 ! 

i 


A 

Yes. 

23 


Q 

What did Mr, Upmal tell you his job and position 

24 

was at tnat time? 

! 

25 


A 

Mr. Upmal advised that he was from the Department 
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wc Johansen - direct 11 

of Motor Vehicles, TitJa Division, State of Vermont. 

Q What to the best of your recollection is the 
substance of what he said to you at that time? 

A Mr. Upmal advised me that a New York resident had 
been present at the Vermont Motor Vehicle Office with a 
bill of sale and motor vehicle application, attempting to 
register a 1972 Cadillac Eldorado as a 1971 Cadillac 


Eldorado. 


Did he tell you what had happened at that 


11 attempted registration? 

A Ves, sir. He advised me that wnen the individual 

u was challenged he left che office. 

14 MR * LANNA: i am going to object as to the conclusion 

J 

15 or the form of the answer. 

ir 

THE COURT: .1 will take it. 

Ij 

MR. LANNA: .1 don't know what he means by 
lrt "challenaed." 

„ i; 

11 T1IE COURT: This is a suppression hearing. I will 

20 take it. Co ahead. 

; ; 

^ Coulu you continue telling us what the substance w.^ 

lj of his report as to what happened when this man attempted 

P ! 

bi t.o register the car? 

24 the COURT: lia said he left the office. 

II 

^ Ee ieft the .jcfice, leaving behind the paperwork. 
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1 

Johcnsen - direct 

fl 16 12 

2 

Q 

Did Mr. Upma, at that time give you the vehicle 

3 

identification number of this car? 

1 

| 

4 

- 

Yes, sir, he did. 


5 

Q 

And you made a note of that? 

| 

6 

I 

1 

I did. 

! 

7 

0 

1 

Q 

Did he tell /ou what the license plate numbers were 

8 

j of that 

car? 

| 

i 

I 

9 

A 

Yes, sir. 

| 

1 

1 

,0 

Q 

1 

i 

t 

And you made <•. note of that also? 

11 

A 

1 

I did, sir. 

f 

1 

12 

Q 

Let me return to this report 

i 

from Mr. Upmal. Did 

13 

he give 

the name of the person who had 

1 

attempted to register 

14 

his car? 


1 

1 

15 

A 

Yes, sir. 

! 

16 ; 

Q 

What was that name? 

1 

1 

17 ! 

A 

Louis Zaicek. 

I 

18 

Q 

And he said that this Louis Zaicek was the oerson 

19 

who had 

attempted to register this car 

as his own car in 

20 | 

Vermont? 



21 , 

A 

Yds, sir. 

1 

99 

; 

! 

Q 

Also during December 1972 did 

you communicate with 

23 j 

officials in the Florida Department of 

Motor Vehicles? 

24 

A 

Yes, sir. 

) 

1 

1 

25 

Q 

Did they give /ou a report on 

the car with the 
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cross-examine him? I w-an, to me this is rank hearsay. 



Ifi 

17 




18 

19 


'I 


l! 


20 

21 

22 


i 

i 


23 

24 

25 




l 


THE COURT: 1 i; is always rank hearsay. 

HR. LANNA: Well, the rankest of rank. I mean, 
how do we know who he sooke with? 

THE COURT: '.horn did you speak to, do you know? 

THE WITNESS: \es — no, sir, I don't know the man's 

name. 

THE COURT: lk>w did you put the call throuqh? 

THE WITNESS: I communicated by teletype system to 
the Department of Motor Vehicles in Tallahassee. 

THE COURT: Yes? 

THE WITNESS: Requesting — 

SOUTHERN DIS T -VCT COURT REPORTERS, U.S. COURTHOUSE 
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I 

4 

I 


6 

7 

8 
9 
19 
11 
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12 


13 


| 

15 || 
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Johansen - direct A 18 14 

THE COURT: .information? 

THE WITNESS: — a listing on the Florida license 


plate, sir. 


1 

I 

I 


THE COURT: All right. 
He sent a teletype message. 

Did you get a teletype 

call? 


I 

He did not speak to anybody 


answer back or telephone 


THE WITNESS: Teletype, sir. 

THE COURT: Teletype message back. 

Q What was the substance of this teletype message 
you received? 


I 

i 

that 

| 


MR. LANNA: Excuse me, if your Honor please. 
Wouldn't the best evidence be the message he got back? 

THE COURT: 11 he has it. 

But if he does not, I will take his 
oral representations as to what it was. 

Q Do you have a copy of the teletype message you 
received? 

A No, sir. 

MR. LANNA: 1 object to it. 

THE COURT: Cverruled. 

Q Do >ou recall the substance of that report? 

A Yes, sir. 

0 What was the >ubstance of that renort? 


1 

1 

! 

i 

1 

i 


I 

1 

I 


1 

I 

I 


I 
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A ihe inquiry oas to find out who the owner of 

3 this particular vehicJo was. The teletype reply indicated 

4 that the vehicle was owned by Mainline Fleets of Pompano 

jj 

' 1 Beach ' Florida, and the license plates were assigned to 

6 jj this particular 1972 Cadillac Eldorado. 

7 l| 

THE COURT: As I understand this. Officer, you 

o | 

■'I say chat soine f ellow if. Vermont identified with the 

Department of Motor Vehicles said a New York resident — 


THE COURT: -•* attempted to register this Cadillac. 


10 

jl 

li 

THE 

WITNESS : 

11 

jj 

THE 

COURT: 

12 




! 1 
|l 

THE 

WITNESS: 

13 

i! 

j 

i 

• THE 

COURT: 

14 

1! 

numbers? 


15 

ji 

i 

The 

WITNESS: 

lfi 


THE 

COURT: ( 

17 

1 

l| 

THE 

WITNESS: 

18 

r 

I believe it was 10 — 

11 ) 

|j 

ii 

THE 

COURT: l 


THE COURT: M right. And that is because it was 

Ilorida registration number that caused you to call Florida? 

THE WITNESS: That caused me to teletype Florida, 
your Honor, to ascertain who the owner of the vehicle was. 

TI1E COURT: ,,ii right. You may proceed, Mr. Davis. 
21 j' 0 Mr - J ohansen, do you recall the entire vehicle 


— * 


identification number «. i this car? 
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1 

2 

A No, sir. 

. 

• 

3 

Q Let me ask you to look at this and see if this 


4 

refreshes your recollection as to what that number was. 


5 

A Yes, sir, it does. 

1 

1 

6 

Q Can you please read out the vehicle identification 

7 

I 

number? 

. 


1 

A Yes, sir. 6L67S2Q435634. 

9 

1 

0 Also looking at that, could you please tell me 

| 

10 

if your recollection is refreshed as to the license plate 

11 

numbers of the car? 

12 

1 

A The license plate number was Florida 10E7052. 

» 

13 | 

Q And that was the license plate number of the car 

i 

14 

as to which you made a request for report from the Department 


is : 

I 

of Motor Vehicles in Florida? 


16 

A Yes, sir. 


17 

1 

MR. LANNA: if your Honor please, has that document 

18 

been marked for identirication? 

J 19 

THE COURT: Jt can. Mark it for identification. 


20 

MR. DAVIS: May I have this marked for identifica- 


H 

21 

1 

tion, please. 


22 

1 

(Government's Exhibit 1 was marked for 


| 

XXS3 

’ dentification. ) 


i 

24 

THE COURT: What would you call that document? 


25 i| 

THE WITNESS: That, sir,is my state police report. , 

i 


i 

i 
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THE COURT: Go ahead. 


A 21 


Q Just to repeat one thing, Mr. Johansen. As I 
understand it, then, the vehicle identification number and 
the license plate number of the car as to which you had the 
report from Mr. Upmal ai d the car for which you got the 
report from Florida were the same? 

A That’s correct, sir. 

Q Mr. Johansen, turning your attention to December 27 
1972, were you on duty on that day? 

A Yes, sir. 

Q Tell the Court, to the best of your recollection, 
what happened on that cay. 

THE COURT: What was the day, again? 

MR. DAVIS: December 27, 1972. 

On that particular day I had observed this 
particular 1972 Cadillac Eldorado,bearing the Florida 
registration plate, paikei in a driveway on Roosevelt Drive 
in the hamlet of Valhalla, New York, which is in Westchester 


County 


0 What were the license plate numbers of that car 


22 which you saw? 


10E7052. 


What happennu next? 


A The car was vept under surveillance by myself 
and another policeman. A short while later two individuals 

SOUTHERN O'S'iHCT court reporters u.s. courthouse 
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came from a residence c.ud entered this vehicle. The car 
Parted up and started to back out of the driveway onto the 
roadway. I pulled my police vehicle behind it, dismounted, 
and approached the driver of the vehicle, identifying myself 
as a police officer. 

Q Did you get .t good look at the driver of that 

I 

vehicle at that time and subsequently? 

A Yes, sir. 

Q Do you see that man in the courtroom today? 

A Yes, I do, sir. 

I 

. I 

Q Will you please point him out to me? 

A The qentlem.'u. — 

I 

t 

MR. LANNA: We concede identification. 

I 

Q Then what happened next? 

i 

I 

A I asked the driver who identified himself as 
Louis Zaicek to produce a driver's license and registration 

I 

for the vehicle. lie complied by showing me a Florida driver'.!, 
license and a registration and rental agreement from Mainline 
Fleets of Pompano Beacn Florida, to Louis Zaicek. 

MR. DAVIS: I would like this marked as 

Government's Exhibit 2 for this proceeding, please. 

(Government's Exhibit 2 was marked for 
identification.) 

i 

Q Mr. Johansc I am giving you what has been markeu 

i 
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2 Government's Exhibit Nc- 2 for identification in this 

3 proceeding, and I ask whether you recognize this document 

4 A Yes, sir. This is the lease agreement from 

f) Mainline Fleets to Mr. taicek. This is the document that 
6 he presented to me. 


7 

Q 

!! 

That is the 

8 

on December 27? 

9 

A 

Yes, sir, it 

10 

|> 

i| 

How do you i 

11 

that is 

the document? 

12 

A 

I remember t. 

13 

Zaicek. 


14 

o 

Have you hao 

15 

date? 


16 

A 

I have, sir. 

17 


MR. DAVIS: 

18 


MR. LANNA: 

19 

please. 


20 

tj 

THE COURT: 

21 

jl 

(Pause) 

22 

MR. LANNA: 

23 


(Government’ 

24 

! evidence 

.) 

25 


MR. DAVIS: 


es. 


MR. DAVIS: i'ay I proceed, your Honor? 
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2 rHE C0URT: ''■'o. I am reading the agreement. 

3 || There is no year on this, is there? 

4 the COURT: LI right. 

5 i (Government's Exhibits 3, 4 and 5 were marked 

6 i for identification.) 

|« 

Q Mr. Johansen, I am giving you what has been 

|j 

8 narked Government's Exhioit 3 for identification in this 

it 

9 proceeding. Do youreccunize this? 

10 A Yes, sir. 

|! 

11 What is that, please? 

12 A This is a Florida registration certificate for a 

1.1 197 2 Cadillac, Eldorado 

|| 

U Q Doe3 that registration certificate have on it the 

15 vehicle identification number of the car? 

16 ji A Yes, sir, it does. 

17 ^ Could you rei 1 that number, please? 

|| 

18 A Yes, sir. 6h67S2Q435634. 

i. 

in Q When is the .tirst time that you saw this document? 

20 A On December 21, 1972. 

21 ~ s *-his the iegistration certificate that Mr. 

I 

22 Zaicek gave to you at the time when you accosted him? 

21 A Yes, sir. 

\ 

24 THE COURT: 2 hat is a registration certificate 

25 for 1972 Cadillac? 


19 1 


h 

20 ii 
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THE WITNESS t Yes, sir. 

THE COURT: Is that the same identification 
Dumber as appears on Exhibit 2, the lease agreement? 
THE WITNESS: Yes, sir. 

THE COURT: 111 right. 

MR. DAVIS: i offer it, your Honor. 

THE COURT: Any objection? 

MR. LANNA: !,o objection. 


evidence.) 


(Government's Exhibit 3 was received in 


Mr. Johansen, I am giving you what has been 


marked Government's Exhibits No. 4 and 5 for identification 
rn this proceeding. Do you recognize these? 

A Yes, sir. 

Q What are they? 

A They are twe State of Florida driver's licenses 

in the name of Louis Zaicek. Exhibit No. 4 lists a residence 

of 915 North Ocean Driv ,, Hollywood; Exhibit 5 lists a 
residence of 345 Cleveland Street, Hollywood, Florida. 

Q And the name in each of those driver's licenses 
is Louis Zaicek? 

A Yes, sir. 

0 Can you see from the driver's license what t u ~ 
expiration date of the '..cense is in each one? 
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2 

A 

On Exhibit 4, the expiration date is 10/31/73. 


3 


1 

THE COURT: What? 10/31/73? 


4 

1 

1 

THE WITNESS: Yes, your Honor. 


5 i 

A 

No. 5, it's the same expiration date, 10/31/73. 

1 


6 

1 

Q 

Are these the licenses that Mr. Zaicek gave to 


7 

you at 

the time when you accosted him? 

| 


a 

! A 

Yes. 

| 


9 Q 

1! 

1 

On December 27, 1972? 


10 A 

1 

Yes . 


11 ! 

THE COURT: clave you two driver's licenses? 

i 


12 


THE WITNESS: Yes, sir. 


13 


MR. DAVIS: 1 offer it, vour Honor. 

i 


14 


MR. LANNA: N< , objection. 

4 


15 

1 

(Government's Exhibits 4 and 5 were received in 

XX 

16 

■ • ' 1 1 

evidence.) j 


17 


MR. DAVIS: 0 ly I proceed, your Honor? 


18 

i 

| 

THE COURT: No. 


19 

1 

1 

(Pause) 


20 

| 

1 * 

THE COURT: All right. Go ahead. 


21 

0 

Mr. Johansen, you have just testified that this maul 


22 

Louis Zaicek was seen by you getting into this car, you jj 


23 

stopped 

him, and he gav* you the documents that have just \ I 


24 

been admitted into evidence. What happened next, to the best I 


25 

of your 

recollection? 

i 

i 




1 
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1 


A 

I advised M*.. Zaicek that the vehicle had been 

2 


reported 

overdue from M.-. inline Fleets in Pompano Beach, 

• 


3 


Florida; 

that my investigation had showed a payment on the 


4 


lease was voided, a ch<>ok was written with insufficient 

1 


5 

1 

|! 

funds. 



6 

a 

h 

Q 

At that time did you warn him of his constitutional j 


n 

i 

rights’ 5 

1* 

8 


4 \. 

1 

No, sir. 

| 

9 

it 

Q 

What happened after this conversation with him? 

10 


A 

Mr. Zaicek advised me that he had taken care of 


11 


the matter and that he nad mailed payment to Mainline. He 


12 

a 

requested that I accompany him back to the house and telephone 


13 


Mainline 

l 

Fleets in Pompano Beach and clear the matter up. 

14 


Q 

1 

Did you do tills with him? 

■ 

15 


A 

Yes, sir, I uid. 

16 

a 

Q 

Where did you make the telephone call from? 

17 


A 

It was the residence from which h« had just come 

1 

18 


out of. 

I believe the nan's name, the last name was Batti fl » 

' 

19 


B-a-t-t- 

I 

l-a . 

20 

i 

Q 

Tell the Couit, to the best of your recollection. 

21 

1 

the manner in which you made this phone call and the sub¬ 

! 

22 

i 

stance cf the conversation. 


23 


A 

Yes, sir. 1 spoke to a man who identified 


21 

II 

a 

himself 

as Richard Ronan. 


25 

0 

Where did y< .j make the phone call to? 

i 



A 

To the offic of Mainline Fleets, in Pompano 


i 
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9 


10 


11 


12 
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14 
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18 

19 

20 !i 

21 
22 




23 


24 


23 
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, 

Beach, Florida. 

0 Continue, p.-ease. 

# r 

A Mr. Ronan, J believe, identified himself as the 
vice-president of the corporation. I advised Mr. Ronan 

1 

that I had stopped thi:; particular vehicle, and I was in 
the presence of Mr. Zaicek. Mr. Ronan advised me that he 
wished to recover the \>i operty. He further advised me that 
he had received a check that bounced for payment. And he 

j 

further advised me that he had received telephonic communica¬ 
tion indicating that the car had been -- that Zaicek had 

i 

attempted to — 

j 

MR. LANNA: <>s to this latter portion, I am going ! 
to object. There we ai.o dealing with double hearsay. 

THE COURT: Jt is the same single hearsay. 

Overruled. Go ahead. 

! 

i 

Q Continue, please. I 

i 

A He advised ma that Zaicek had attempted to 
register his company's vehicle in his own name in the State 
of Vermont. 

Q Did Mr. Ronen make a request to you at that time? j 
A Yes, sir. . Ronan asked me if Zaicek was in 

my presence, and I stated to the affirmative. And Mr. Ronan i 

i 

requested that I arrest. Zaicek. 

Q What did you do after this telephone conversat 

SOUTHERN OIST . :T COURT REPORTERS U S. COURT HOUSE 
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3 

4 



jl 



■ 

12 i 


I 


13 


14 


15 

lfi 


17 

I! 

I 

18 i; 

19 

20 
21 


■a 

|| 

|l 

24 

25 
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A I arrested 1 cuis Zaicek and advised him of his 

constitutional rights as set forth by Miranda warnings. 

0 How did you xead him his rights? Were you 
reading from a piece or paper? 

A No, sir, from my memory. 

0 Can you rem.M ber what rights you advised him of 
at that time? 

A Yes, sir. 

0 Will you te.i.j the Court, please? 

A I advised h.< •„ that he was under arrest for 
possession of stolen property. I advised him, "You have 
the right to remain si^nt. Anything you say can and will 
be used against you in . court of law." I advised him he 
had a right to speak w.th an attorney, and in the event he 
could not afford one the courts would provide one for him. 

I asked him if he unde, stood what I had just told him. 

He stated he did. 

Q Did he in f-.,.t appear to you to understand 
everything that you had said to him? 

A Yes, sir, he did. 

Q Then what haopened, what did you do after this 
arrest? 

A Mr. Zaicek '''is taken from the house in my custody 
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2 l! 

and placed in my police vehicle. The other police officer 


that was with me drove the Cadillac behind my vehicle to 
4 | the State Police Barracks at Hawthorne. 

r l 

Q Had you impounded the vehicle at that point? 

6 A Yes, sir. 

Q Does that mean that you had taken complete 

8 

custody and control over the vehicle yourself? 

9 ! 

MR, LANNA: Objection, your Honor, to leading. 
I think the Government is beginning to testify. 


THE COURT: True. 


12 j, 


13 that time? 


What did you do with respect to the car at 


i.HE COURT: fie said the officer drove the car 


15 back to the barracks. 


16 

0 What happened when you got back to the barracks’ 

17 ' • 

A Sir, at the barracks the vehicle was locked in 

1H 

!j my P rcsen <=e and the key*, given to me. I then went inside to 
the office with Mr. Zaicek, the other police officer and 

!i 


20 : the other gentleman, Bai.tia. 


*21 

Q When a vehicia is found to have been stolen and 

22 

is taken to the police .cation in this manner, what are the 
23 normal procedures in your unit for dealing with the vehicle? 

i) < 

A The vehicle is secured, and all of the articles 
25 inside are inventoried. They are either turned over to the 


■V 
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recipient of the stolen car or they are kept with the car 
and returned to the last owner. 

Q And that is what is normally done in the regular 
course of operations in your unit? 

A Yes, sir. 

Q What are the purposes for such inventories? 

A , The on-the-spot inventory is done in order to 
prevent any claims being made at a later date that valuables 
would be left behind, valuables of the last recipient. 


Q Are there any other purposes that come to your 


mind? 

A Also to separate or segregate the component parts 
of the vehicle. 

THE COURT: What does that mean? 

THE WITNESS: Sir, possibly a spare tire or 
stereo tape deck, any accessories that would belong with the 


car. 


car? 


THE COURT: What do you do, take them out of the 


THE WITNESS: No, sir. I will determine if they 
belong with the car or if they are the property of the 
person that has it. Many times we will find a breakaway tape 
deck, which can be valued at considerable sum. We will 
determine whether or not it is factory equipment, and in some 
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15 

16 

17 

18 

19 
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22 

23 

24 

25 
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cases wc will even cal' co find out when the car was stolen 
what accessories were in the car. 

THE COURT: Would you let me know what is meant 
by breakaway equipment? 

THE WITNESS: Sir, what they call breakaway is, 
a tape deck, for instance, that can be mounted beneath the 
dash card of the vehicle in view and can be removed with a 
key wi.en the car is left, on a street, it can be removed 
readily and placed in the trunk, out of sight. 

Q Mr. Johansen, what happened next after you had 
returned to the station house? 

A Mr. Dattia, Mr. Zaicek's associate, was concerned, 
lie claimed he had belongings in the vehicle. 

Q Had Mr. Batt.i t been arrested at that point? 

THE COURT: fiow do you spell his name? 

THE WITNESS: i believe, your Honor, it's B-a-t-t-i- 
Had Mr. Battia been arrested at that point? 

No, sir. 

What did he say to you? 

Well, he was informed that Zaicek would be kept 
at the barracks and processed. And at this time he wanted 
to leave and asked that nis personal property be returned 
1 to him. 


O, , 


Q 

A 

Q 

A 


What did you :o? 
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I directed two police officers to accompany Mr. 
Battia back to the vehicle and return Battia’s property to 
: him. 

Q What happened next? 

A A short while later the two police officers came 

|i 

i back to the office. Or.* officer handed me a .38 caliber 
! revolver; the other officer handed me an attache case. 

Inside the attache ease was a brown paper bag containing a 

i: 

quantity of stocks and bonds. 

0 ilow had the officers gotten the keys to the car 
at that pw_-\t? 

A I gave them to them. 

0 Dld the y tel1 you where they had found the gun 
that you have just described? 

[l 

A Yes, sir. 

Q Where did they say they had found it? 

A The gun was i/.-covered from the glove compartment 
of the vehicle. 

Q Did the y tei ‘ you where they had found the attache 


case? 


Yes, sir. 


0 Where was thot? 


ihe attache case was recovered from the trunk 


compartment, 
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30 


MR. DAVIS: I have no further questions. 

MR. LANNA: May I have the police report, please, 
the grand jury testimony. 

MR. DAVIS: 1 don't think 3500 applies here. 

THE COURT: mat is right, Mr. Lanna. 

You say the case had a brown paper bag? 

THE WITNESS: That's correct, sir. 

THn COURT: What was in the brown paper bag? 

THE WITNESS: It was a quantity of municipal 
bonds and stocks. 

MR. LANNA: If your Honor please, you have to 
bear with me. This is very difficult to read, the reproduc¬ 
tion. I have to go over by the window. 

THE COURT: All right. 

(Pause) 

MR. LANNA: f. am ready to proceed, sir. 
CROSS-EXAMINATION 
BY MR. LANNA: 

Q Investigator Johansen, is it your testimony that 

your first being alerteo to thi3 vehicle was as a result of 
a conversation you had with Vermont authorities? 

A That's correct;, sir. 

Q And they contacted you? 

A Yes, sir. 
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0 Who contactc.t you? 

A A man named upmal. 

Q Upmal. 

A Yes, sir. 

Q Do you have any official memoranda in connection 




8 

9 

10 
11 
12 
13 


with that contact? 
A No, sir. 
Q 


You didn't ir«..Ke any notes on it? 

No, sir, other, than rny police report. 

Your police report. And he is the one who told 
you about this incident where a person by the name of 
Louis Zaicek -- right? Didn't he give you the name Zaicek? 


A 

Q 


M 

A 

Yes, sir. 

i 

15 

Q 

; 

— came to register ostensibly a 1371 Cadillac: 

16 

right? 


i 

I 

1 

17 

A 

Yes, sir. 

j 

1 

18 

Q 

And he had discovered. 

1 

according to what you told 

l 

13 ; 

us, it was 

really a '72 Cadillac? 

1 

20 j 

A 

Yes, sir. 

1 

1 

21 

Q 

Did he tell you how he 

t 

discovered that? 

22 1 
| 

A 

Yes, sir. 

1 

1 

23 

1 

Q 

How? 

j 

21 

A 

He advised me that on 

the back of the rental 

25 

agreement, 

i 

where the leuuee would 

sign, it was signed twice. 
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wc 
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2 I 

the second 

time to represent the les eo as the owner of the 

3 

vehicle. 

i 

4 

Q 

1 

In other words, he showed him the lease of this 

t 

5 

vehicle? 

j 

6 

A 

I was advises that he was presented with a bill 

1 

7 

of sale, a 

registration, a rental agreement, indicating or 

8 

reflecting 

that the veb.cle was signed over to the 

» i 

| 

individual, 

and the motor vehicle application for the 

10 

: 

registration in Vermont, was in error due to the fact that 

11 

one set of 

papers were lor a '72 vehicle and the application 

l 

12 

for the Vermont registration was for a '71 vehicle. 

1 *' 

13 

j 

Q 

1 

T show you Government's Exhibit 2 in evidence. 

14 

That is the 

lease agreement which was exhibited to you by 

I 

15 Mr. Zaicek 

1 

on the day you arrested him, I think that was , 

' MF' 

16 December 27 

* 

of 1972; right? 

17 

A 

Yes, sir. 

18 

Q 

And on the back it does have two signatures, does 

19 : 

it not? 

i 

1 

20 

A 

j 

! 

Yes, sir. 

i 

21 

Q 

! 

• 

Did you question Mr. Zaicek about that at all? 

22 

A 

i 

I did, sir. 

23 

Q 

1 

As a result cf that question, did you then make 

24 

any inquiry 

of Vermont to see if this was the instrument 

25 

i 

which had been shown tc them up there? 


: 

1 

1 
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You mean diu I call Vermont back? 


0 Yes. 


No, sir. 

Did you ask Mr. Zaicek if this was the instrument 


he had shown them up the re? 


irrest. 


Not during the initial encounter with Mr. Zaicek, 


Did there cc..,e a time when you did ask him? 
Yes, sir. 


When was tha*? 


At my office after he had been olaced under 


Did he indicate to you that he had shown them this 


particular document? 


I don't recall if he mentioned this particular 


document, sir. 


Q How many documents, to your knowledge, did he 
have relative to the use of this car? 

A He had the registration from riorida and this 


document. 


Vermont? 


Right. 

I don't know what he left in Vermont. 

You mean you made no inquiry as to what he left in 
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2 

I | 

A 

No, sir. I was concerned with determining — 

3 

| 

1 1 

Q 

No, I did nol. ask you that. Just answer my 

4 

1 

question 

ye3 or no. 

5 


Q 

No, sir. 

6 


Q 

All right. Then it is your testimony you don't 

7 

( 1 

1 

know what 

if anything he left in Vermont? 

8 


A 

That's correct, sir. 

9 


Q 

Right. And you never made any further inquiry 

10 


about it, 

right? 

11 


A 

Not at that ^articular time, sir. 

12 

Q 

Did they give you a description of Mr. Zaicek? 

13 


A 

Yes, sir. 

14 


Q 

Did the description fit the description as you 

15 

tl 

observed 

him on December 27 of 1972? 

16 

i! 

A 

Yes, sir. 

17 


Q 

Did he deny that he went to Vermont to you? 

18 


A 

At first, S 3 i. 

19 


Q 

But he eventually told you he did go to Vermont 

20 


isn't that so? 

21 


A 

Yes, sir. 

09 


Q 

The numbers ',’iiich were given to you by the 


23 Vermont authorities coincided with the lease agreement, did 
21 J they not? 

2 f, ! A Yes, sir, th:.y did. 


I 
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May I have t.nat back, please. 
Yes, sir. 


A 39 


Q Officer Johansen, is it your testimony that when 

you searched this car or when this car was searched, it was 
done at police headquarters after the arrest and the 
transporting of Zaicek i.o the barracks? 

A Yes, sir, it is. 

Q All right. 

A Yes, sir. 


Is it your testimony that this was done as an 


inventory? 


A It initially was done to — 

0 ho, I did not; ask you that. Just answer the 
question yes or no. II you cannot answer it, say you cannot 
answer the question. 

A I don't understand the question, sir. 

THE COURT: You did not search the car before you 
went through the procedures of inventory. You searched the 
car because Battia said ue wanted the property back. 

A That’s right. 


inventory 


THE COURT: ; o it had nothing to do with an 


That is why you searched the car? 
I didn't seat oh the car. 
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3 ! 

I 

4 

5 

6 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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THE COURT: Tne car was searched because Battia 
says he wanted his property back. 

Q In other words, then, that is your testimony. 

That is the reason that the car was searched. 

A Yes, sir. 

Q Where was Baocia's property? 

THE COURT: Did he indicate to you — 

THE WITNESS: Yes, sir. 

THE COURT: *- where his property was? 

THE WITNESS: Yes, sir. 

THE COURT: What did he say? 

THE WITNESS: He indicated that his propertv was 

in the car. 

THE COURT: D ■ d he tell you what the property 
consisted of? 

THE WITNESS: Clothing, sir. 

THE COURT: Clothing? 

THE WITNESS: Yes, sir. 

Did he say wh.-re it was? 

At that particular time I don't recall, sir. 

I think you h-.ve indicated to us that you found 
a weapon in the glove compartment. 

A There was one gun, sir. 


Q 

A 

0 
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2 

; 0 

11 

• 

Which incidentally you discovered was registered 

i 


3 

in Florida 

, isn't that ao? 

i 

4 

I A 

1 

I never found that it was registered in Florida, 

1 

5 

sir. 

| 

6 

0 

You were not told that? 

t 

A 

No, sir, I wasn't. 

8 

0 

i| 

1 

But in any event did Battia tell you that he 


had clothing in the glcve compartment? 

i 

’.0 

A 

No, sir, he cid not. 

11 

Q 

i 

You found the attache case with the brown paper 

12 

bag which 

| 

contained witi. In it the securities in the trunk; 

13 

right? 


14 

A 

Yes, sir. 

15 

0 

Did Battia t ~. 11 you the clothes were in the trunk'* 

1 

1(1 

A 

I don't recall where he stated the clothes were, 

l 

r 17 

sir. 

1 

» 

IK 

Q 

1 

But despite the fact that Battia told you he 

i 

ID 

wanted his 

I 

property back and that was accomplished and he 

1 

20 

told you it was clothing, you arranged to go into the glove 

21 

compartment — 

i 

i 

22 

|i 

|| 

THE COURT: he did not arrange to do anything. 


23 

! o 

You took a gon out of the glove compartment — 


21 

i 

THE COURT: Ho took nothing cut of the glove 


25 

i compartment. He wasn't here. 

II 

i 

h 


I 

i 

1 
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A 42 


I 


33 


Q Your brothei officers took a qun out of the 
glove compartment, right.? 

A That's correct, sir. 

Q And the attache case out of the trunk. 


6 


A 

Yes, sir. 

1 

1 

7 


Q 

That is the 

teason that that car was gone into. 

8 

is that 

correct? 

1 

i 

9 


A 

I don't quit 

■* understand you, sir. 

10 



THE COURT: 

..3u testified here that Mr. Battia 

11 

came 

to 

you and said he 

• 

wants his property back, it is in 

12 

the 

car. 



13 



THE.WITNESS: 

Yes, sir. 

14 



THE COURT: i-j you gave the keys to two of your 

15 

i.ellow officers and tola them to take 3attia to the car and 

16 

give 

him 

his property back. 

17 



THE WITNESS: 

That's correct. 

18 



THE COURT: * 

he next thing you know is, they 

•>3 come 

back to you with a 

gun and an attache case. 

20 



THE WITNESS: 

1 

Yes, sir. 

1 

1 

21 



THE COURT: 

nat is all he knows. 

22 



MR. LANNA: V 

erv well. 

23 



THE COURT: 1 

gather. 

24 * 



Do- you know anything else? 

1 

25 

I 



THE WITNESS: 

No, sir. 

i 
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39 

2 ; 

o 

You did not -.eiarch the car as an incident to 

an 

3 

arrest, 

then? 


-1 I 

ll A 

No, sir. 


5 

0 

I show you Government's Exhibit 1, I believe 

it 

6 

is, for 

identification .>nd ask if you recognize that 


7 

document 

• 


8 

A 

Yes, sir. 


9 

0 

Would you to i 1 the Court what that document 


10 

purports 

to be? 


11 

A 

This is a Nev York State Police arrest report 

and 

12 

investigative report. it is my report. 


13 

Q 

It is your lvport. 


U 

A 

Yes, sir. 


15 

Q 

It is over your signature, is it not? 


16 

A 

Yes, sir, it is. 


17 

Q 

Did you fil] that report out? 


18 

A 

Yes, sir, I aid. 


19 

Q 

May I have j just one more time, please. 


20 


> 

Referring ycu to page 2 of this report, on the 


oottom thereof, is ther_- a narrative of the sequence of 
events which occurred on December 27 of 1972? 

A Yes, sir. 

Q And, oh, about half way through, would you read 
it to yourself, relativ . to themanner in which the search 


23 

it 

25 
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was effected. 

A Yes, sir. 

Q Would you be kind enouqh to tell the Court how' 
you have described the purpose for the search in that 
document? 

A Yes, sir. The sentence starts "Search of vehicle 
incidental to arrest produced weapon, package of nine 
negotiable securities recovered in T-l’s attache case in 


10 

vehicle." 

T-i 

would be 

1 

the defendant, sir. This is a 

11 

terrible 

copy. 


i 

12 

Q 

It 

is, I agree; that is why I had to go by the 

13 

window. 



I 

■ 

14 

j 

MR. 

DAVIS: 

There is a better copy here. 

15 


MR. 

LANNA: 

Thanks. Now he tells me there is a 

16 

better copy. 



17 


MR. 

DAVIS: 

This is the one that is admitted in 

18 

evidence. 



1 

19 

1. 

MR. 

LANNA: 

Oh, all right. It isn't much better. 

20 

Q 

II 

All 

right, w 

chout reading any more, is there any 

21 

other reference to the 

1 

search in there, asice from the fact 

•»2 

that you 

state 

on there 

1 

it was as an incident to an arrest? 

23 

A 

No, 

sir. 

I 

24 

Q 

Is 

i 

there anyx hing in there about the fact that 

25 

t 

ji the other 

gentleman — 

i 

i forget his name right now — wanted 
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1 

! 

1 

1 

his property and as a result the car v/as gone into for that 

1 

1 

reason? 


1 

1 

ji a 

No, sir. 

1 

5 

Q 

Is there anything in there chat indicates that 

<1 

t.ne search tooK place t:i a result of your policy as brought 

i 

out by the Government in your direct examination of inventory¬ 

8 

ing the car? 

9 

A 

i 

. 1 

No, sir. 1 

in 


MR. LANNA: / have no further questions, sir. 

11 


THE COURT: Redirect? 

12 


1 

MR. DAVIS: Just a few questions, your Honor. 

1:1 

REDIRECT 

EXAMINATION 

U 

BY MR. DAVIS: 

15 

Q 

Mr. Johansen, you have testified that when Battia 

1 

1<> 

requested 

that his property be returned to him that you 

* 17 

gave the 

f 

keys to two otiicers and that they went out to 

18 

i 

the car to retrieve Bat..ia's property. 

19 


MR. LANNA: i am sorry, I was unable to hear you. i 

20 


! 

MR. DAVIS: ' will start over again. 

O 1 

Q 

t 

Mr. Johansen, you testified that at the time that | 


i 

tt^ttia requested that has property be returned to him, you 

z\ 

gave the 

keys to the car to some of your brother officers and 

• 

2-1 

they went 

i 

out with Battia to the car; is that correct? 


25 

A 

i 

* 

Yes, sir. 

< 


! 

1 
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42 


Q At that time did you have an obligation under 

!| Vour normal operating procedures to make sure exactly — 

• . 

THE COURT: what is that statement? You are 
Dust dreaming this up. 

MR. DAVIS: x am trying to determine his obliga¬ 
tion at that time. 

THE COURT: 1 don't care what they did. All this 
Ii man can teil you is that he told these two officers to go 
i out to the car with BatLia for the purpose of giving the 
property of Battia bach to him. He did not tell him to go 
out and inventory the car. 

Q Mr. Johansen, you testified earlier — 

*• n " COURT: .,ot one of the other two men here 
to testify. He cannot tell you anything. 

0 Mr. Johansen.- you testified earlier that the 
normal procedure in your office is to become aware of 
everything in the car. 

THE COURT: Absolutely. lie has so testified. 

But he did not say here, "That is why they went out to the 
' car, to inventory it." 

i 

MR. DAVIS: i am not asking him that, your Honor. 

THE COURT: Well, if you don't, that is the only 
question you can ask hin that would mean anything. Get one 
of the other two office here to tell what thev did. 
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1 

o 

i 

Mr. Johansen, after the events about which you 

1 

just testified, did you have any further contact with the 

1 

car? 

1 

1 

9H 

A 

Yes, sir. 

1 

1 

Q 

What did you do? 

■ 

A 

I personally inventoried the beionaji.ngs that were 

H 

inside 

• 

the car. 

9 

Q 

Did you lcol. through the entire contents of. the 

10 

car at 

that time? 

11 

A 

I did, sir. 

111 

0 

What was the. purpose of that, search? 

1 

1:5 

A 

1 

To recover property that wa:. purportedly owned by ! 

i; 

the def 

endant. 

i;> 

0 

When was that? 

hi 


MR. LAI.NA: Your Honor, I am going to object to 

* 17 

this as 

being immaterial. 

IH 


THE COURT: sustained. 

in i 


MR. DAVIS: 1.. further questions, your Honor. 

20 


THE COURT: i ne issue on this hearing ends when 

21 

they grve him the gun a..d the bag. All right. 

1 

22 


i 

MR. DAVIS: Your Honor, beforehe .leaves, I would 

23 

like to 

make one request. The Government may well 

2-1 

introduce into evidence at a point in the trial statements 

2. r > 

made by 

Che defendant Mr. Johansen, and the only rtatementu| 

i 
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3 


9 

' 

10 
11 
12 

ii ii 
1-1 

15 |! 

16 

17 

18 

19 

20 
21 
22 

23 

24 


we woulu introduce are ones that, were made after he was 
read his warnings of Miranda. I just want to alert the 

t 

defense counsel and yourself of that in case there are any 
^ ur *** ier questions as to the statements. 

THE COURT: i don't know what you are talking 
about. am conducting a suppression hearing. Your duty is 
to show that the property seized was properly seized. 

MR. DAVIS: Your Honor, in his motion for a bill 
of Particulars he asked to have suppressed any statements 
maae by the defendant an contravention of the various Supreme 
Court decisions. 

THE COURT: t thought your statement was in 
relation to the property that was seized. 

MR. DAVIS: No, your Honor. I just want to give 
tne Court and defense counsel this opportunity before trial 
so we don't have to hole up trial, so that you may make a 

ruling ii you wish as to the admissibility of these state¬ 
ments, wholly apart. 

luL COURT: 'dt us finish one thing at a time. 

MR. DAVIS: i just want to bring this to your 
attention while the wit...ess is on the stand. 

COURT: 1 e will keep him around here until 

we get to the other parv. of the motion. 

MR. DAVIS: Lne. No further questions, your 
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3 

i! 

4 


... .hanser.-redirect 


49 

45 


THE COURT: bait around, will you? 
iHE WITNESS Yes, sir. Am I excused, your 


Honor? 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 



23 

24 


THE COURT: Vou can sit in the courtroom. I 
don't know how long it is going to take. It should not take 
long. 

THE WITNESS: Thank you. 

(Witness excused) 

THE COURT: Next witness. 

MR. DAVIS: ue Government calls Martin Upmal. 

THE COURT: i don't think you need -chis witness. 

MR. DAVIS: Your Honor, if I can discuss the law 
very briefly, there are cases that hold that when a police 
o. iicer receives a repo..:, there has to be some demonstration 
of the reliability of tnat report. In other words, a police 
Oi. iicer cannot just say, "Yes, I received a call from someone 
end that call gave me p•obable cause." 

THE COURT: You have got here a telephone call 
maae at the defendant's ;equest to Mainline. That is the 
oasis for the arrest, iti.'t it? 

MR. DAVIS: Vi.e basis for the arrest, your Honor, 
is two things: one is \:v. have a call from Mainline; second, 
he had a call with Mr. b >mal. 
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I i 
! 

THE COURT: itu mean that the arrest would have 

II 

i t>oen mad e without Mainline having said, "Arrest this man"? 

MR. DA ,T IS: it may have been made, but Mr. 
Johansen, for various reasons, wanted to find out exactly 
what he knew. 

THE COURT: All right. 

MARTIN E. U P M A L, called as a witness by the 

Government, i,eing first duly sworn, testified as 
follows: 

■ 

DIRECT EXAMINATION 


12 

BY MR. DAVIS: 

12 

Q 

Mr. Upmal, I 

14 

to the month of Decembei 

15 

occupation 

at that time. 

1(1 

A 

I was directc 

17 

Department 

of Motor Vehi 

18 

0 

How long had 

19 

A 

Since the be j 

20 

0 

1 

During that m 

21 

December 1972 — did yo.: 

22 

II 

1 named Louis 

i Zaicek? 

23 

I 

A 

Yes, I did. 

21 


Do you see th 

25 

A 

Yes, sir. 


1 
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Q 

A 


8 

9 

10 

11 

12 

13 

14 
1,5 


19 

20 
21 


21 


Upnal~direct 

Could you po;.nt hin out to us, please? 

The gent lemur, in the red jacket hero. 

U 

MR. DAVIS: day the record reflect the 
identification of the defendant. 

THE COURT: All right. 

0 Tell the Court to the best of your recollection 
the circumstances of yc >..r encounter of Mr. Zaicek. 

A Well, I met him at one of the service counters 
of the Motor Vehicle Dtuartment, what we call a window. 

It happened to be the tax window where he was attempting to 
register and pay the ta.< on a Cadillac automobile. And at 
the time the vehicle ic ratification number on the vehicle 
didn't match the model year on the application form. And a 
lac.v wno was 'Aaicing on the counter was under instructions tc 
contact my office if such a thing came up, because it was in 
our activities to take i.are of these type of matters. And 
,kt happened to be that particular day that the investigator 
who normally takes care of that was on vacation, he had gone 
down to Arkansas for Christmas holiday, and therefore I 
took care of it persons 1 ly. I went to the window and talked 
bhe gentleman, explained to him the discrepancy between 

i 

the serial number and tne year, model year. 

Q Diu this gentleman give you resgiration forms that 
he had filled out? 
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2 | A IIe ha d made »ut an application for registration 

i 

and a tax form, and he Lad the two of them at the counter at 


4 that time. 

5 jj MR. DAVIS: (> and 7, please. 

" (Government's Exhibits 6 and 7 were marked for 

7 identification.) 

Q Mr. Upmal, I am giving you what has been marked 
, Government's Exhibit 7 ior identification and ask you if 

10 you recognize that. 

11 ! A Yes, I do. 

12 Q What is that V 

A That is an application for Vermont registration, 
M It was handed over the counter at that time we were 

1 .) mentioning, and it was the one that shows the discrepancy 

16 between the number. 

'' Q This is the implication that was handed over to 

IK you by Louis Zaicek? 


By a person using that name, yes,sir, if that is 


his name. 


0 Did you initial that application at that time? 

A I put my code .nark, which I use, which is a roman 
numeral III, because I Lad once been "the Third," you know, 
and I always used that .111 as my identification. 

Q Do you see t u.t symbol or initial? 
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It's on her*.-., yes. 


Q On the card? 


Yes. 


evidence.) 


MR. DAVIS: I offer it, your Honor, 
MR. LANNA: 1 o objection. 


(Government 's Exhibit 7 was received in 


Mr. Upmal, I am giving you what has been marked 


in Government's Exhibit 6 .or identification and ask you if 
11 you can identify that. 


13 backwards? 


THE COURT: Would you tell ire why you do it 


MR. DAVIS: 1 gave them both to the clerk, your 


15 Honor. I did not realise what number he was assigning to 

16 them. 

17 THE COURT: Go ahead. 

18 Yes, I recognize that. That is a Vermont purchase 

19 and use tax form relative to the same vehicle. 

20 Q Is this the one that the defendant Louis Zaicek 

21 gave to you in the month of December? 

22 A That has double identification on it, because it 

23 also has the tax clerk's symbol on it, roman number IV here, 

‘24 which belongs to the lady that I mentioned, who called me. 
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MR. DAVIS: i offer it in evidence. 

MR. LANNA: ho objection. 

(Government n Exhibit 6 was received in 


A 54 

50 


evidence.) 


MR. DAVIS: ray I proceed, your Honor? 

THE COURT: v 2s . 

Q Mr. Upmal, is your testimony, then, that Louis 
I Zaicek 9 av e you these t,-o documents that you just recognized 
and identified? 

A They were pr.-.uented at the department’s window to 
the lady in question, ani she had them there on the counter 
when I came to examine chem. They are the same two docu¬ 
ments that I looked at. 

Q Looking at touse documents, do they indicate that 
this person was attempting to register this car at that time? 

Ves. This is an application for registration whici 
bears a statement relative to that fact. 

Q What do these documents indicate is the name of 
tne owner registering th-.car? 

A Louis Zaicek 

Q Do the docum. rts have on it the vehicle identifi¬ 

cation number of the car? 

A They do. 

Q Can you read that number, please? 

A I have to get : glasses. 
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r ..LV ! • • »• I r 


] 


mal-dire.ct 


H 

9 

10 
11 
12 
i:i 
ii 

15 

16 
17 
16 

19 

20 
21 
22 
23 
2-1 
25 
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MR. LANNA: i will concede that the identification 
i: number is the sane as pears i n the lease. I have examined 
them. I thought we mioi.t move along that way. 

THE COURT: All right. 

Q Do these doc .ments give the year number cf that 

car? 

A They do. '71, yes. 

C Looking at the vehicle identification number, can 
you tell whether that v.s or was not a 1971 car? 

A The vehicle >dentification number indicates that 
it is a j 272 vehicle, a»;i this is the reason that I v;as 
brought into the matter in the beginning. 

‘' ,r • Upmal, w. it did you do after your encounter 
with Mr. Zaicek? 

^ expi ’.nod to him that there ms more reguir< 
“ or iC gistratior of a ’72 vehicle, and since the vehicle 

.*.denti j. ication number i.. it indicated it was a ’72, that the 
model year was incorrect, and that he would have to get 
-urther documentation b*~ore he could register the vehicle. 

At which time he left. And the documents were retained bv 

P . . 

tne department at that Lime. 

I returned to my office, where I called the 


Cadillac Motor Division Northeastern Division, in Chestnut 
l.iil, in Boston, and ga 1 '.. them the vehicle identification 
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number and asked then t r a verification on a selling dealer 
aid owner of record. 7 i.d a little bit later that day, on 
towards the end of the . iay, I received a call from them 
indicating that it had been sold through a dealer in — 

I can't remember the dealer's name now -- but it had been 
cold to the Mainline Fleet Leasing. And it was as far as 
they knew in Florida. 

Q Mr. Upmal, suDsequent to these events did you 

have an occasion to tal n. by telephone with a New York State 
police officer? 

A I did receive a call, I don't know the exact date 

or can't remember the c.ficer's name in question, because I 
had a great many of sue'.' calls. 

Q But do you r.. member roughly when this call was? 

A I would say a week or so later or maybe a few days 
later. 


Q 

A 

Q 

events 

here? 


Was this dui 1 ag the month of December 1972? 

Yes, sometime along before Christmas I know. 

Did you tell this officer cn the phone the 
in a general manner that you have just testified about 


A Yes, I did. 

MR. DAVIS: bo further questions. 
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2 CROSS-EXAMINATION 

3 BY MR. LANNA: 


>• ; mal-cross 


^ Mr * u P ma l» r >y name is Lanna; I represent Zaicek. 

1 3 U your testimony that after you observed the discrepancies 
you discusseo these discrepancies with Mr. Zaicek? 

A Yes, I did. 

Q And you poir.L-d out to him that this identification 
number really from your experience -- 

A Should have ..aen on a '72. 

0 should be on a '72. And that he would require 

some additional documen ; ation or something? 

A Right. 

0 And he just tuft, right? 

A He said he was going to get such documentation, 

he would get it. 


THE COURT: wnat additional documentation did he 


need? 


THE WITNESS: Well, because it was a '72 model 
vcnicie coming from a fo.eign state, in other words coming 
from New York, he gave „ New York address, and the vehicle 
uiu not come through ou.c dealers in the State of Vermont, he 
would either have to provide a statement of origin if it 
came from a nontitle jurisdiction or he would have to provide 
a title i: it came from * title jurisdiction. And he seemed 
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willing to go and obtain these documents. He indicated that 
he would. 

Of course, it's our policy under these cases to 
check on things like this. We like to make a check on it. 
And that is what I did - t that time. And once I found out 
who the owner of record was, I contacted them directly. 

Q You did not contact. Office” or Investigator 

Johansen, did you? 

A No. 


11 

12 


i:i 


M 


15 


IB 


17 

18 
19 


20 


22 

23 


24 


Q He contacted you? 

A He contacted -me. Of course, copies of this 
document wore turned over to the Federal bureau quite 
quickly, because that 3 . cur policy in all those cases. And 
one of the agents from the Burlington office picked him up. 

0 And the documents that were left with you I think 
were Exhibits 6 and 7, the documents which pertain to your 
motor vehicle operatior of business? 

Right. 

MR. BANNA: All right. 

May I just have a moment. 

Were there any other documents exhibited to you 
aside from these two? 

A He did have a bill of sale, handwritten bill of 



2.5 
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2 

sale . 



3 


MR. LANNA: 

oula we have that produced if you 

<1 

have it? 



5 


MR. DAVIS: 

Yes (handing to Mr. Lanna). 

6 


MR. LANNA: 

1 ouxd we have this marked for 

/ 

identification, please 


8 


(Defendant 1 

Exhibit A was marked for 

9 

identification.) 


in 

Q 

I show you i 

■•:fendant ’ s Exhibit A for identifica- 

11 

tion. 



12 

A 

Yes. 


1 'i 

ii) 

0 

Do you recocj'ize that docume-t? 

14 

A 

Right, yes. 


15 

Q 

What is it? 


1 ft 

A 

Well, it's * 

Handwritten bill of sale for $5,000 

17 . 

for the vehicle in ques 

1 ion. And I also put my mark on here 

18 

on the lower left-hand 

corner. 

19 

Q 

As best you 

oan recall, is this the document. 

20 

especially 

in view of your own identification on it or 


*■* legend, that was turneo over to you along with the other two 
-- documents? 


2 ’ t A Well, these . ocuments were retained at that time 

i 

21 at that window, and I r-m not sure whether he said he was 


25 




going out to the car tc. get the further documentation or he 
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would be back the next day. But anyway they were left 


behind. 


0 But what I r.ean is, this is one of the documents? 

A That is the one that was left behind. The reason 

I am not absolutely sure of it, because it was some time 


ego. 


L But you are sure this is one of the documents? 

A Oh, yes. It nas my own mark on there. 

® ^ a;3 your legend on it for identification? 

A Right. 

Mi'. LANNA: l have no further questions. 

MR. DAVIS: further questions. 

THE COURT: this had been a 1571 car, would you 

have registered it, or .a.'.d you still need the certificate 
of origin? 

THE WITNESS: Well, the Vermont title law, which 

I was very closely involved with, became effective on July 1, 
1971, as to ail 1972 or later model vehicles. So consequently 
0 ^ ve hicle did not c.;.ne within the universe of our titling 

requirements. Therefore, ’71 could be registered with no 
more than what was presented at the counter. 

However, bee .use of the traffic in stolen 

li 

Cadillacs, we instigated a program to check all VIN's, because 
a great many '72's were -eing represented as '71's tc sneak 
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57 


3 


them through our registration system at that time. And ail 
of our counter personnel had been posted to this. We had 
drawn up, with the help of tne Cadillac Division, we had 
drawn up some criteria on editing vehicle identification 
numbers, which later va.*> expanded to take in most of the 
major VIN's. but we started with the Cadillacs at this time 
because they were the primary vehicle we were running into, 
ana this was one of the typical case of a vehicle identifica¬ 
tion number identifying the vehicle beyond the other given 
facts, which inuicated to U 3 something more had to be done, 
and we had criteria for that which was developed and was 
very successful in prev-.. iting the registration of vehicles 
, j witnout proper aocumeat.; cion . 

THE COURT: Thank you. You are excused. 

MR. DAVIS: No further questions. 

THE COURT: You may stop down. 

(Witness excused) 

THE COURT: Next witness. 

MR. DAVIS: W«s have no further witnesses, your 


9 

10 

11 

12 

i:$ 


15 

16 


\i 

20 


Honor, 


23 i 


i) 


THE COURT: I-ir. Lanna? 

MR. LANNA: Defendant rests. 

THE COURT: :o you want to make any argument? 

MR. LANNA: j. your Honor please, the defc nc i an t at 
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this point would nove that the relief sought be granted, that 
is, namely, the suppression of the tangible evidence — I 
am speaking now of the r ecurities in question under Counts 1 
and 2. Here we have a situation where — I don't know if 


8 

9 

10 
11 
12 

13 

14 

15 

16 


your Honor has had an c. t portunity to examine the memorandum 
which I have supplied. 

THE COURT: i read yours and I read the Govern¬ 
ment's original. The G«.//ernment has just handed up another 


one. 


MR. LANNA: There is another one. x will make 
a few comments relative, r.o that in a moment. 

However, and i think I properly stated it, although 
I was anticipating, tha-.. even assuming — and here we are 
only dealing with proba;,j.e cause, of course — but even 
assuming that Officer Johansen, of which I have some 
question, but assuming that on December 27 of 1972 Officer 


18 

19 

20 
21 


Johansen had probable cause to believe that this vehicle was 


stolen and really he is relying on, in my humble opinion 


o<> 11 


23 

24 


the flimsiest of evidence at this particular Doint. 

THE COURT: H»j called Florida at the defendant's 

request. 

MR. LANNA: Right. And Florida said, we are 

assuming, that the other end said to him, "Look, arrest the 

I 

guy, he has been giving is bad checks." Well, that- doesn't 
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mean this is a stolen < ;r. That means that he owes them 
money down there. And \ think that there night be a good 


contractual dispute. 


8 

9 

10 
11 
12 
12 
U 


THE COURT: .hat may be, but it may add up to 
enough to justify an anast. 

MR. LANNA: night. 

THE COURT: 1 think the arrest here was good. 

MR. LANNA: i<ight, and that is why I assume that 
state of facts in my me..vo. 

THE COURT: do on from that point. 


1 <> 


17 

18 

19 

20 


MR. LANNA: >11 right. However, it is further 

my impression that the aarch here — and to rro that is 
exactly what it was — >•■ is illegal under the authorities as 
civen by the Government. And I hoped I explained them away 
to your Honor, and I rcid them very carefully. Here we 
have several aspects. 

The Government changes its posture, it seems, as 


this case goes along. if you read the initial memo submitted 




•>•> 


Ly the earlier assistant, it leaves us with the absolute 
impression that immediately after Mr. Zaicek is arrested 
this vcnicle was search .!. It does not say anything about 


29 

‘2A 


an inventory, it does roc say anything about this passenger, 


and in fact nowhere in nuy cf the documentation do we ever 




2f> 


hear anything about tha until today, which is, I guess. 
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November 13 of 1974. ,.y,d suddenly we find both from the 

testimony of Investigator Johansen as well as the lecal 

II 

memo submitted to your honor today — and even there we 
run in^o a conflict, because the legal memo talks about an 
inventory search, says nothing at all about the oassenger, 

i * 

and suddenly we find f i>..m Johansen that there was no inventor 

cn, at least up to he point where the articles were 
taken. 

THE COURT: hone that he knows of. 

MR. LANNA: Mone that he knows of. And in fact 
his police report says exactly what the initial memo of 
the Government indicate.; ar.d that was that this was a search 
incident to an arrest. 

I submit to your Honor that if this was a 
search incident to arrest, the authorities which I have 
advanced to your honor • n my legal memo I think are cor.trolli 
I think it was an illey-il search, and the fruits of that 
search should be suppressed. 

THE COURT: fir. Davis? 

MR. DAVIS: vour Honor, it is the Government's 

ij 

position that this is basically a very simple search, for 
these two reasons. Firut, everyone appears to agree that 
there is ample probable aau3e for the arrest, and I don't 
need to go into that fu ther, unless you have questions. 


SOUTHERN OIST.i.CT COURT REPORTERS, U S. COURTHOUSE 
EOl.EY' l<1F HEW YORK N r CO » A" ) 




J 


II 

jj 

wc A 65 ,, 

Once the mar. vas arrested and the car was 
impounded, the police c * Eicers had total control and custody 
over that car. They cc- Id come and go into the car as 
they willed without 


1 M 

2 ij 

3 


6 THE COURT: '.no said so? 

7 MR. DAVIS: :rdon me? 

H THECOURT: Who sa id so? 

9 MR. DAVIS: i ie United States Supreme Court says 


in 

11 

12 


i:s 


u 


ir> 

16 

17 

18 


i!) 


20 




28 


21 

25 


so in a number of cases . 

THE COURT: in what case? 

MR. DAVIS: u particular in Chambers and Maroni. 
The analysis is that once there is an arrest -- and tnere 
the analysis was search incident to arrest — once there is 
an arrest, the major in rusion on the individual has occurred 
He has been stopped, he has been arrested, and any further 
minor intrusions into thh car or in*~o the parts of the car -- 

THE COURT: For what purpose? 

MR. DAVIS: 3br any purpose. To search for 
evidence, although we ai .. not contending that is necessarily 
what was happening here. But for any purpose they are 
subsumed within the initial arrest, because that is the major 
intrusion in violation or. the Fourth Amendment values that 
has occurred. 

Furthermore, your Honor, in the inventory cases. 
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2 

i 

ar.d I am talking parties arly, I believe, about Preston v. 

United States, which we • ited in our memorandum today, the 


3 


4 

1 

Supreme Court says quite clearly that once a car is impounded, 


5 

the owner of the car or tne possessor of tne car no longer 


li 

has any rights. 


7 

THE COURT: i> t you are leaving cut the fact 


8 

that he was gust arrestt* 1 for vagrancy or something like 


i) 

that, which has an awfu,!y important imoact on the 


10 

determination in the Pro ton case. 


11 

MR. DAVIS: 1' t in that case, your Honor, the car 


12 

was impounded, and that as the starting point of the 


i'J 

St t /rer..e Court’s analysis Their analysis was: Once it is 


14 

impounded, the officers !, uve a uuty anu a right to search 


15 

through the car wheneve: they pxease without going to a 


Hi 

magistrate, without mak:fg any further demonstration of 


17 

provable cause. 


18 

Furthermore, ’n Cady v. Dumbrowski the car was 

| 

10 

impounded not incident to the arrest of the person driving 

I 

I 

20 

it at the time. There tue Court said not only did they have 

* 


21 

tne right to search it hut they snould search it. They 


22 

should go vnrough the car meticulously to make sure that 

1 

23 

they know precisely what is in the car. And they do this 

ij 

for the reasons that In\ ^stigator Johansen gust testified 

I 

21 


25 

! aoouc. 

I 1 

v 

1 


„ 
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But what ofun happens in these cases, I under¬ 
stand from this opinion and from Mr. Johansen, is that 
people come back later ...aying, M We head $50,000 in bills that 
was taking to my grandmother's," or something like that. 
"Where is it? Wo are going to sue you for it." So officers 
in the position of Investigator Johansen have not only the 
right but the obligation, the duty, to find out precisely 
what is in there. 

Mr. Lanna has been making much of the fact that 
when the people actually went into the car did so, they were 
not doing it saying to themselves as they went, "Now I am 
making an inventory, new I am making an inventory." It is 
the Government's positiwi that is absolutely irrelevant, 
l0: two reasons. One i.: that the car was impounded at that 
time, and the police officer — 

THE COURT: *.>ur theory being that the car was 
seized at that time. I.nounded has a more technical sense, 

I think. 

MR. DAVIS: The car was seized, right. 

THE COURT: *<. e car was seized and it was in the 
custody and control of u.e police officer. 

MR. DAVIS: Eight, your Honor. 

THE COURT: Ycur theory is, once that happens, the 
police officer had comp, te authority to go through that car 
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from stem to stern, 


A 68 


MR. DAVIS 


THE COURT 


MR. DAVIS 


THE COURT 


bight, your Honor. 


Period. 


Pardon me? 


Period. 


MR. DAVIS: leriod. We have other arguments, but 


that is one. argument, d I believe it is a sufficient one. 

THE COURT: .hat is your second argument? 

MR. DAVIS: Pet me make one more point as to this 
argument. There is a c< sc called United States v. Borell 
that was decided in tha: circuit two years age, and I think 
that is indicative of ibis case. What happened there was 
that someone died and tne police went through that person’s 
apartment and took everything they could find in the 
apartment and seized it. Mr. Borell had some stuff in that 
apartment. As soon as he heard about this search, he went 
running to the police a :d said, "Look, I’m net arrested for 
that murder." And the t slice said, "Right, we’ve got nothing 
on you." And he said, i'ou've got some of my stuff. Return 


it to me." 


The police ori not do so, but turned it over to 


federal authorities. T-.at conviction was reversed, because 
that stuff was not suppressed. 

It is very j.teresting to read that opinion, becau 
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J they said, "This stuff should not have been suppressed, 
except that this person had nothing to dc with the crime, 
he was not under arresr , he had r.o connection, with the 
seizing of the material, and he had claimed it prior to 
search." 

In this case no one had claimed arv of the 

8 

contents except the defendant who is under arrest, and 

9 

further that gave the authorities a reason for going 


10 

with 

Mr. Dattia to get 

the stuff out of the car, because 

11 

they 

knew that — 


1 

| 

12 


THE COURT: 

That is the 

1 

same as Aroument No. 1. 

i 

i 

1,'i 


MR. DAVIS: 

All right. 

| 

I knew that, your Honor. 

i 

11 

Just 

tc footnote that <’ 

gument. 


If) 


The second c.. 

vgument is 

that the Supreme Court and i 

1(> 

the : 

Second Circuit have 

said on a 

number of occasions that 


when a search may be had incident to an arrest, it is 
irrelevant if actual sc - rch takes place at a later date, at 
a later time. In othe? words, when Mr. Zaicek was arrested, 
the police authorities i.ad power to make a search incident 
to that arrest. They had power to look through the car, to 
frnd any evidence that "r. Zaicek could find and destroy 
or they could look to l. nd weapons, they could look to find 
anything relevant to tl a arrest, and perhaps more. 

As your Hone.- is we 11 aware, there are a number 
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8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

91 

£ i 

22 

23 

21 

25 


of cases that say that >,hen a car is stopped ^because of 
the mobility of the car and because of the fact that it can 
be taken out of the ju-. i3diction, the Fourth Amendment 
requirements are particularly lax — 

THE COURT: nut that does not apply here when 
they have got the car .in the police barracks. 

MR. DAVIS: 'ight, your Honor. But it does apply 
at the time of the arre . t. There are a number of cases in 
this circuit -- and I a,.* talking about particularly United 
States v. Riggs and others that I think are included in 
the memorandum, but pai i icuiarly Riggs — that say that once 
you have the power to i -arch for a valid reason, the fact 
that the actual search is put off to more convenient time 
and place is irrelevant. 

THE COURT: 8re you entitled to search the entire 
car or only that portion within his .immediate reach in the 
vicinity? 

MR. DAVIS: i believe the cases are quite clear 
that you have power to .. earch the entire car, because at the 
time of the arrest the car could be taken away, the whole 
car could be driven to nuw Jersey, could be driven out of 
the jurisdiction. 

In particular I would like to mention again 
Chambers and Maroni, wh•:h also talks, I believe, about this 
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1 


3 


4 


6 


8 

0 

10 

11 


12 


Hi 


14 


15 

lfi 

17 

18 
19 


20 
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time problem. In othei morels, once the initial arrest and 

I 

stop have been made, th t is the major intrusion, that is 
what the Fourth Anendmc"t talks about. Later, if minor 
intrusions subsumed in the first stop occur, Chambers and 
Maroni indicate auite i ••rongly those are irrelevant. 

I also would like to point out United States v. 
Edwards, which was dec:ued this -- 

THE COURT: You say if a man is arrested for 
vagrancy you have a right to search his car? 

MR. DAVIS: "hat is not this case, but I think 
that is precisely what Oustafson v. Florida held last 
November -- Florida v. Custafson. Because there a person 
was arrested, I believ< for crossing the line in the 
middle, and the police searched stuff in the back of his 
car. That case is usuaJly cited for the proposition that 
they searched him, but the reports show clearly that they 
searched the car as wei\. And here we have a stolen car. 

He had more than probai 'e cause to know that this car, this 
very car, was stolen ai - did not belong to Louis Zaicek, it 
belonged to someone else. 

As I say, tliis gives them power to do two things. 
It gives them power to .search the car incident to that 
arrest, and it gives them the power and the duty to search 
through the entire car o make sure they know exactly what i 


| 
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in it. 

As I say, th.it effectually is what was done. 

The intent of the police officers who actually did the 

physical reaching into the car is irrelevant, because they 

6 I 1 

had the power to do so. Their reason for doing so was not 

7 I 1 ' 

unreasonable. But the point is, they had the power to 
inventory the entire cat, to take it apart, to find out 
exactly what was there 


8 

9 i 


in 

THE 

COURT: 

All right. Now the second p 

roLlem 

li 

of statements. 




12 

You 

want a 

hearing on that, Mr. Lanna? 


13 

MR. 

LANNA: 

ixcuse me, sir? 


14 

THE 

COURT: 

i o you want a hearing on the 


If) 

suppression of 

any st 

at aments made by this defendant? 

16 

MR. 

LANNA: 

go, sir. 


17 

THE 

COURT: 

:ou waive that. 


18 

Ml 

LANNA: 

1 waive it. 


19 

| » 

Are 

we off 

t'.e suppression for a moment 

now? 

20 

THE 

COURT: 

j gather we are. 


21 

MR. 

LANNA: 

Ml right. Relative to the 

trial 


22 

23 

21 


for December 16, I have already brought some extensive 
motions and we had agreed on certain material, and that was 
under the old information. Frankly, I take it I can work 
things out with Mr. Da\ s os to any additional. 
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TI.E COURT: ;>o it by the end of this week. If 
you have any probxcms, «.cme back to ne next week with them. 

MR. DAVIS: i’our Honor, at the pretrial conference 
certain things were directed to be turned over to the 
defendant on the day oi the trial. I take it I am under no 
obligation to turn those things over. 

THl, COURT: * a, but he is talking about the new 
count. i gather everytnlng is cleared up as far as the 
onrina 1 information is concerned. You have the new count. 
Uork those things out with him before the end of the week. 

MR. DAVIS: Quite frankly, I think I have gotten 
most oi the information anyway this morning from the stand. 

THE COURT: • would think so. 

I will see you on December 16 in this courtroom. 

Decision res* 1 *.*ved. 


23 
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For the Government: 

1 - New York State Polite report 

2 - Lease agreement 

Florida registration certificate 

d 5 - Two driver's iiconses, Lou: 
Zaicek 

G - Vermont purchase ar. tax form 
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’>ci r.drnt r Wftn 1 o su v ;r' :.'' a a v •/$.'.* "nee rtolvn 
hero's Ci.rrovrrcd in \'v course of 1 Vo f ecr»'h of a o?.r 
that yar. ncirad in connection v\th V * arrr/*t t'rr 
hciving -.trier. the car. 

r*cfj nCnr.t v-r, driving e c,v’' 11 •■'<. out of a 
ci:.tvevi>y r< xt to Hr. Fh’rk'ta'n rccitfc-neo in Valhalla, 

!Vv.' Yorit. SadrUr- vco r?<:tcc? rent to h.’n the c?r. 

rt-nte trcooor, ^ he* hac? orirr in Con tic n that the 
car vtp stolen, nfcorv'od the car and then v'rrst into t**,a 
house v*j th ca icnrtr.r.t r.nc’ r.addia. it iVcrVnc-aRt * r 


ic truest a r.hcr.c mil. van rad a to a rrntcJ. c-»r nrrnry 
in Florida. There after, <Uvfcr.dr.nt vcs olrcect under 
rsrrcr.t ior having ctol.cn the Cadillac. The parties 


thun returned to the car and all wore talien to the 
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cci'tc r>olico fc?r?ackn in i.avthorno* *. k«-vi r-stVia found 


cut that tie? ',ire-arrai r .:vv.s:nt oroccca ing of defendant 


would take sorao tir.io, he rccmcctcd ocrr:.icsio**i to get 


ro“e of his clothing Iron the car. The arresting 


officer gave the car keys to a follow officer who 


ncconoanicd I.addia to the car. A short tine later the 


officer returned with T.-nouia to the 3: arrack.? with a gun 


which he found in the glove compart-.:*: ni, and an attache 


cnee found in the locked trunk containing n number of 


bond© that, were subsequently cccertaim d to have keen 


stolen. The arresting officer tcst.Uitd that subocouently 


ho inventoried the contents of the car. 


The brief;", eubn.itted by the government in 


advance of the hearing contended that the search was 


• cnUuctr-cl as an incident to a lawful arrest. Too report 


prepared by the nrrc.ol.ing officer at th» tire nndo the 


cr.no assertion. There ip no doubt that the arrest vv.s 


3 awful , but nn the evidence developed on the hearing showed. 


the search was not conducted as claimed. First, the 


arrest occurred in the house (cf. ~;r? v. ?>w v = -n.ro. 


40.1 U.s. d il (1C71)). Second, assuming the propriety of 


a vehicle ccarch, it could not cneow >eco n locked trunk 




—e 


2 








A 77 



7J:u<--r the rmM'.on of the herring, the go-/cm 
r.rm. argue* that th« search vv.« valid, either because* It 
had thn right to •*nv^.pf ory at the ti^o of tho warcli, 
c.vm though the search itself \ na not or. inventory# or 
because rny otarcu of a not or vihiclo it vnlid Coilcvi;,; 
a valid seizure. 

Iu ’ ~rv-.'? V. r:-.-i ■'.• .< r t> 3v0 U.J. 234 (IvCd) 

a car wa;» Rei: x» for use as evidence, and r-enrehre. mir»-u* 
no a nolice regulation, mat regulation providecl th~t a 
search ke cade and all value; 1« .; bo removed from the 
c.-r. The Court reasoned that the ooli.ee had a right to 
inventory for the protection of the c.<r end itn contents. 
Vv.ir., the Court hold, "v:as not ... a search of the car, 
but. . . . a tcr.cn to protect thv err visile it van 

in police car.«/..vV, nothing in the fourth :mO rent 

xc mires the roller to obtain a variant i*, tl.e&o narrow 
cxrcu-aHtar.cc:;." jui. at 2 3v. 

dhilo there .15 no rule or regulation concernira 
.such an inventory search in !»..w Verb, U...» . atl.voay dona 
indicate that an inventory iu taken ae a matter of courur 


3 
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Mich rcttivJ ty it i-{ !- vnrcr-ponihli- vr:<‘ r t.ht- rirci'.'-strmoea 
?lr.: : J ?‘r ec fh« row. tV* -c^t*:“••*»< nt l;; c';rwxnt'. 

The rf-vmi- rrt nrau-n thct r• <•>.«• ri^ht- to 

fr.v-rrtcry orirt'u ?t the l f.r.»o :»£ t.hc ren/n, t ho ct-r-rt t: 
fVrclf vp n vr-.li.,'. This i© J nc£f< c I: i vr fri- i>-o *>n-rc'r 
\ j ^t ?r Jnvrr-tcty. It rw-ul t tx* fro* r vf ' i ?\ • c n 
to •-.-ft W a c 1. c - * "tU’fl. She invet tory w i t tfdJy t *•* i-n 
i>~ < 1JTU* t*.: rr Ti rter. The fM'flT- ' Jit V. rrli PfTC C-T 
! -a -t r * \ . r,’ v .. /if u.3. roc- (? ;• 7<) It unavailing 

Thf 2.\ *0.*'trine >13f vfi p rv-?<> eh < r. * •., r*t to n vrlid 

eric nt. t.*« >v <••:•» Ivetf •£ Jetor thiit ah f> . i ir^r- of actual 
mot, “v»t fh5.tr doer rot control the r.tcht to wako a 
di ♦ ion-nt nd of tst..?r< >i. Tho *>vx oom cf tvvcntrry * 

Which* ur.2.:.r rv.*?ra* j? ret « rear eh ct 

'M , ; c- nrotoot ton, not production of evid.-nce. It is 
for tV «: i; r.rrr\• vurpor;e coJ.y that t'u wnrri-ntlor.o 
i xiv. -ticn ts -c r;-i ttef. WjIf ermrot hr cottndod to 
crv.r :- pv hires of ticnrc.it* or a sonroh for tny ourvose. 

IVu actual conch, van r. warrant) or. © "flrhlno c::ocx.Ht?cn" 
vliiuh cannot v c justified \nv.V r the qvLxo of an inventory 
that might i;*v * occurred and in fact die occur cone tine 
thereafter. 


"\ 


V 




9 


/ 


ft 79 


The final contention of the cavo-miT-ont i»s 

•• .at v osar t }.. c.**- ”c3* r.il.vcc r.r»y rev i a vchiel 


at • -ill* fiva to stern, to lor.-.; ea tin- vehicle: ' 

r»v.o>orly ceim-d. the cases hold ckhcrvisa. ns th° 


Court liv.le) in < 


•/, < ’ 1•'.fr-m j , - o li. Lis (i 7) 


‘"lawful custody of an auto, .obilu Coes not of itc; if 
clr.vrnso with c.crr.titutlcr.nl revuir :.-oner; of search 
thereafter nude o L at*. . . . “ at hi. in c ~ y -. 

Vo T-t.- .:i, olj U.f. 433 (13 73), w’v.rt.. t ..3 orcfcablc: cnuzc. 
to believe that the tjun v;ar. in the car. 

It '.acrid be noted In th*a ro<;,.-«ra that cnco 
the car < a in *:licc custc-uy* there- i a no throat c»x 
m;. oval of evictnee therein. There in a -,lc ti.no to 
obtain u search warrant larch unen orcLafie cause. 

.-.a the :> Lural.it 7 of the Court has r.c-.ntly Mated: 

"'.•he v:r»» •autcr.bhile' is not: a v * Lie. a 1 
in thor-* •>: son*.e Liu? fourth - tat . ’ -r 

J » •» I*.* {..-•* ^ d •••?•* • e • 4 , • • • 

no alert • cl eri:,-.i*v»l la nt cn i - .V:, no fleet in'? 
r r-rtuu-ty c.t n o h o hi-' '.n 7 .... r * :r- r oue 

t’ 'C-o. jvv 1 • v:r. ; T»n'.l r-r raoi.n • . n or v •*-ona, 

10 cen.na ■. rain s t-T.it: *.v? to * a/.. *.. y < ic> ueo# 
not cv a. if - < : ncoaventi nco of r r ■ cirl "jolico 
detail to ?uaru the: 1 -. obilinecS autcrvrbilc. 

In rhort, l" no unor-ihlo r.tvetch of the Icoal 
ii.unjint. Lea can this bo raf into a earn where 
•it in nat >:..">chicnblo to rronro a v-irrPRt'« ...” 
CV ■, ■ '• a’jl u.S. 4 i j , 401—02 

(1-7.1/ (•.:.. i:*urea cu rttcc). 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


UNITED STATES OF AMERICA 
v. 


LOUIS ZAICEK, 

Defendant. 


MOTION 

S 74 Cr. 1036 


. . 

For the reasons set forth in the accompanying 
affidavit of Frederick T. Davis, Assistant United States 
Attorney, the Government respectfully moves that the motion 
of the defendant for the suppression of evidence be reheard. 
Dated: New York, New York 
December 3 > 1974 


PAUL J. CURRAN 
United States Attorney 


By: 


FREDERICK T. DAVIS 

Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


UNITED STATES OF AMERICA 


AFFIDAVIT 


v. 


S 74 Cr. 1036 


EJU1S ZAICEK, 


Defendant. 


x 


STATE OF NEW YORK ) 

COUNTY OF NEW YUKK : sn. : 

SOUTHERN DISTRICT OF NEW YORK ) 

FREDERICK T. DAVIS, being duly sworn, deposes 


and says: 


1) That he is an Assistant United States Attorney 
in the office of Paul J. Curran, United States Attorney for 
the Southern District of New York, and as such is familiar 
with the facts of this case. 

2) That on November 13, 1974, a hearing was held 
on the defendant's motion to suppress, and on November 16, 
1974, a memorandum opinion was filed granting this mot ion; 

3) That since the time of the hearing evidence 
has come to the attention of the Government that Indicate 
that this decision was based upon an incomplete presentation 
of the facts underlying the search. In particular, one 
William MacAbee, a state policeman at the time of the search 
but now in private industry, would be able to testify that 
he searched the car of Louis Zalcek on December 27, 1972, 
that he came upon stolen bonds when Armerlo Sadia stated 
that he had an attache case in Zaicek's car, and that he 
opened the case believing that it might be Sadia's; 
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4) That this evidence was not presented at the 
titae of the hearing on the motion to suppress because 
MacAbee could not be found with the pQlice force at 

that time; 

5) That the subsequent delay in filing this 
motion has been caused by procedures relating to 
comaunication with the Office of the Solicitor General 
in Washington, D. C.; and 

6) That this motion is made not with the intent 
of causing further delay, but rather of avoiding a need 
for an appeal by the Government of the legal Issues 
underlying this case. 

FREDERICK T. DAVIS 

Assistant United States Attorney 

Sworn to before me this 
y day of December, 1974 



t>. j.: 

>'T/vt'iTj*'.'•ul. jvj )liofl for a rc.acar.fncj oc t)*? 

'••r~r»L.Lng of th.? r-U’v.ireosion :.otion .In the- above flatter. 

r ''r> evident Lairy hoax Lr.-’j held on Noverhe r L, 
3/5,74, tho c •-■ vs’Cu filed an opinion on t?->vc..:Ler Id, J-> • 
granting cho ;ofion. 

On bc:cerab*r 3, 1974, after being advance* that 
•c v ic government '«-’oul<.l appeal t.ho granting of the i..ocic-n 
lo puxn’eRs, the court adjourned the trial and schroulou 
another trial to orococd on December 16. Later that 
afternoon, the court received the inatnnt notion. 

'7h«-- rrevcnrac'-nt cennot sc cm to maV'.e up itu 
r’Lnd r.s to that its theory ie. In any event, the 
preferred new evidence could have bev_n obtained wit i due 
<Kliy«nco before the original suppression hearing. 







Cn . cVce.-iLcr lu, court aol v-.ro Anion c<l 


that thearing would go forward on ^ov^.Lcr 13. 


On N'v/cnber 13, no .u.-afcion vans r tacks to the court of 


ottciuOts to tul. ->ocJ'.a dfcato ?ollc:-r>cm i>, c.Ihee, or the 


nature ot hi a tort.if .ony. In fact, too court ashed the 


Assistant United dtates Attorney during tho suppression 


hearing v;h<*thcr ho van going tc produce the ststo police— 


lean vho hod conducted tha noarch, and the reply was in 


the negative. 


Consegue utly, this r:.oUion Ac denied and the 


tricl will he stayed until January 6, 1U70 to afford tho 


govcrniv.cnt an opportunity to file n notice of a >peol 


freer, the granting of the notion to suppress and the 


de nial of this not Ion for a rehearing. 


-»0 C*.» (jJl CCi • 




*y , , •» > _* # * * 

»V '» - •>- *V f iV • 1 y 

Iv.ngd'-.r j, id?* 


£J~ wmI. 









STATE 07 NEW YORK ) 

) ss.: 

COUNTY. OF in:w YORK) 

prdcr* d. To^a:^A being duly sworn, 

deposes end says that he is employee! in the office of 
the United States Attorney for the Southern District 
of New York. 


he 

same 


That on the day of 4 i^f 

served 2 copies of the within bricf*fey’placing 
in a properly postpaid frarked envelope adores 


the 
sod: 


Oj. C~ar\s^e*. C. 

L*a/v<^ * (Zardv 

Fo (Z'lvcss. JLe 

w. y io^Q V 




t^A 








**- C CoA-. 




And deponent further says that he sealed the s 
velope and placed the sane in the mail drop for 
at the United States Courthouse, Foley Square, 
of Manhattan, City of New York. 


aid en- 
mailin 
Borough 


S 



to before me this 



JFANCTTF ANN GRAYtD 
Nolcry Public, r.-nt.; of N.’w Yoik 

N". ?•! 1MI575 
Cuo M. ' ... | 


» •; r * i 







